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§239.5

under this part shall be deemed to in-
clude filings under either part 238 of
this chapter or this part.

(2) Safety and soundness and financial
resources. Failure by a reorganizing as-
sociation and any acquiree association
to submit a business plan in connection
with a Reorganization Notice, or sub-
mission of a business plan that projects
activities that are inconsistent with
the credit and lending needs of the re-
organizing association or acquiree as-
sociation’s proposed market area or
that fails to demonstrate that the cap-
ital of the mutual holding company
will be deployed in a safe and sound
manner, shall give rise to a rebuttable
presumption that the safety and sound-
ness and financial resources tests of
paragraphs (a)(1) and (a)(2) of this sec-
tion are not met.

(d) Failure of the Board to act on a Re-
organization Notice within the prescribed
time period. A proposed reorganization
that obtains regulatory clearance from
the Board due to the operation of
§238.14 of this chapter may take place
in the manner proposed, subject to the
following conditions:

(1) The reorganization shall be con-
summated within one year of the date
of the expiration of the Board’s review
period under §238.14 of this chapter;

(2) The mutual holding company
shall not be capitalized in an amount
in excess of what is permissible under
§239.4(b);

(3) No request for regulatory waivers
or forbearances shall be deemed grant-
ed;

(4) The following information shall
be submitted within the specified time
frames:

(i) On the business day prior to the
date of the reorganization, the chief fi-
nancial officers of the reorganizing as-
sociation and any acquiree association
shall certify to the Board in writing
that no material adverse events or ma-
terial adverse changes have occurred
with respect to the financial condition
or operations of their respective asso-
ciations since the date of the financial
statements submitted with the Reorga-
nization Notice;

(ii) No later than thirty days after
the reorganization, the mutual holding
company shall file with the Board a
certification by legal counsel stating
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the effective date of the reorganiza-
tion, the exact number of shares of
stock of the resulting association and
any acquiree association acquired by
the mutual holding company and by
any other persons, and that the reorga-
nization has been consummated in ac-
cordance with §239.3 and all other ap-
plicable laws and regulations and the
Reorganization Notice;

(iii) No later than thirty days after
the reorganization, the mutual holding
company shall file with the Board an
opinion from its independent auditors
certifying that the reorganization was
consummated in accordance with gen-
erally accepted accounting principles;
and

(iv) No later than thirty days after
the reorganization, the mutual holding
company shall file with the Board a
certification stating that the mutual
holding company will not deviate ma-
terially, or cause its subsidiary savings
associations to deviate materially,
from the business plan submitted in
connection with the Reorganization
Notice, unless prior written approval
from the Board is obtained.

§239.5 Membership rights.

(a) Depositors and borrowers of result-
ing associations, acquiree associations,
and associations in mutual form when ac-
quired. The charter of a mutual holding
company must:

(1) Confer upon existing and future
depositors of the resulting association
the same membership rights in the mu-
tual holding company as Wwere con-
ferred upon depositors by the charter
of the reorganizing association as in ef-
fect immediately prior to the reorga-
nization;

(2) Confer upon existing and future
depositors of any acquiree association
or any association that is in the mu-
tual form when acquired by the mutual
holding company the same membership
rights in the mutual holding company
as were conferred upon depositors by
the charter of the acquired association
immediately prior to acquisition, pro-
vided that if the acquired association is
merged into another association from
which the mutual holding company
draws members, the depositors of the
acquired association shall receive the
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same membership rights as the deposi-
tors of the association into which the
acquired association is merged;

(3) Confer upon the borrowers of the
resulting association who are bor-
rowers at the time of reorganization
the same membership rights in the mu-
tual holding company as were con-
ferred upon them by the charter of the
reorganizing association immediately
prior to reorganization, but shall not
confer any membership rights in con-
nection with any borrowings made
after the reorganization; and

(4) Confer upon the borrowers of any
acquiree association or any association
that is in the mutual form when ac-
quired by the mutual holding company
who are borrowers at the time of the
acquisition the same membership
rights in the mutual holding company
as were conferred upon them by the
charter of the acquired association im-
mediately prior to acquisition, but
shall not confer any membership rights
in connection with any borrowings
made after the acquisition, provided
that if the acquired association is
merged into another association from
which the mutual holding company
draws members, the borrowers of the
acquired association shall instead re-
ceive the same grandfathered member-
ship rights as the borrowers of the as-
sociation into which the acquired asso-
ciation is merged received at the time
that association became a subsidiary of
the mutual holding company.

(b) Depositors and borrowers of associa-
tions in the stock form when acquired. A
mutual holding company that acquires
a savings association in the stock
form, other than a resulting associa-
tion or an acquiree association, shall
not confer any membership rights upon
the depositors and borrowers of such
association, unless such association is
merged into an association from which
the mutual holding company draws
members, in which case the depositors
of the stock association shall receive
the same membership rights as other
depositors of the association into
which the stock association is merged.

§239.6 Contents of
Plans.

Reorganization

Each Reorganization Plan shall con-
tain a complete description of all sig-

§239.6

nificant terms of the proposed reorga-
nization, shall attach and incorporate
any Stock Issuance Plan proposed in
connection with the Reorganization
Plan, and shall:

(a) Provide for amendment of the
charter and bylaws of the reorganizing
association to read in the form of the
charter and bylaws of a mutual holding
company, and attach and incorporate
such charter and bylaws;

(b) Provide for the organization of
the resulting association, which shall
be an interim federal or state sub-
sidiary savings association of the reor-
ganizing association, and attach and
incorporate the proposed charter and
bylaws of such association;

(c) If the reorganizing association
proposes to form a subsidiary holding
company, provide for the organization
of a subsidiary holding company and
attach and incorporate the proposed
charter and bylaws of such subsidiary
holding company.

(d) Provide for amendment of the
charter and bylaws of any acquiree as-
sociation to read in the form of the
charter and bylaws of a state or federal
savings association in the stock form,
and attach and incorporate such char-
ter and bylaws;

(e) Provide that, upon consummation
of the reorganization, substantially all
of the assets and liabilities (including
all savings accounts, demand accounts,
tax and loan accounts, United States
Treasury General Accounts, or United
States Treasury Time Deposit Open
Accounts, as those terms are defined in
this part) of the reorganizing associa-
tion shall be transferred to the result-
ing association, which shall thereupon
become an operating subsidiary savings
association of the mutual holding com-
pany;

(f) Provide that all assets, rights, ob-
ligations, and liabilities of whatever
nature of the reorganizing association
that are not expressly retained by the
mutual holding company shall be
deemed transferred to the resulting as-
sociation;

(g) Provide that each depositor in the
reorganizing association or any
acquiree association immediately prior
to the reorganization shall upon con-
summation of the reorganization re-
ceive, without payment, an identical
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